[image: image1.png]CNEEED ST SO

TRAVELER

A‘“MMPQ\L E

hiné Reddable Information
" (Se¥belon)





Visiting the United States
Millions of foreign visitors travel to the United States each year for business or pleasure. They come as tourists, or to visit family and friends. Others come for specific purposes, such as business, scientific, educational, or professional conferences/conventions, training, or consulting with business associates. Most foreign visitors need visas to enter the United States. 
What is a visa?
A visa is permission to apply to enter the United States. Foreign citizens must apply for a visa at an American embassy or consulate abroad, when desiring to travel to the United States. A consular officer decides whether the potential visitor is qualified for a visa. A visa allows a foreign citizen to travel to the United States port-of entry, and request permission from the Department of Homeland Security, Customs and Border Protection, U.S. immigration inspector to enter the United States. A visa does not guarantee entry into the United States. Citizens of certain countries may be able to travel without a visa on the Visa Waiver Program (VWP) if they meet certain conditions. 

Visa Processing Times - Information You Need to Know
Recent changes in United States visa policy and procedures may increase the amount of time it takes for foreigners to obtain a visa. It is important to apply early! 

Changes introduced shortly after September 11, 2001 involve extensive and ongoing review of visa issuing practices as they relate to our national security. For many applicants, a personal appearance interview is required as a standard part of visa processing. Visa applications are now subject to a greater degree of scrutiny than in the past. This can cause longer processing times. The State Department is working hard with other government agencies to streamline clearance procedures in ways that continue to protect United States borders, while facilitating legitimate travel. 


There are many types of visas – please note: we do not use all of them.  Here is an overview of the major types of visas applicable to SAO purposes:
· The B-1 or B-2 “Visitor’s” Visa (typically used for No-Fee Consultants)


The "visitor’s" visa is a nonimmigrant visa for persons desiring to enter the United States temporarily for business (B-1) or for pleasure or medical treatment (B-2). As examples, if the purpose of planned travel is to consult with business associates, travel for a scientific, educational, professional or business convention, or conference on specific dates, settle an estate, or negotiate a contract, then your visitor would apply for a visitor’s visa. The visa allows a foreign citizen to travel to a United States port-of entry and request permission of the U.S. immigration inspector to enter the U.S.

When should your visitor contact the embassy/consulate?
· As soon as travel to the United States is considered, and after identifying that a visa is needed, your visitor should contact the U.S. embassy or consulate for information about current visa processing time estimates and processes. 

· Your visitor can contact the embassy or consulate via the Department of State internet site at: http://usembassy.state.gov/. Look for posted timeframes on the internet at http://www.travel.state.gov/visa/temp/wait/tempvisitors_wait.php or call the embassy/consulate to hear recorded information about visa requirements. 

How long does it take to get a visa?
· Processing times are difficult to predict for any individual applicant. For many applicants, a personal appearance interview is required as a standard part of visa processing. The need for an interview will mean additional coordination with the embassy or consulate, as is required to schedule an interview appointment. If additional processing is needed, visa applicants are informed at the time the application is submitted. While most additional processing takes 30 days or less, a small percentage may take considerably longer. 

· Advance planning is a key ingredient for successfully having your visitor obtain his/her visa in time for the planned visit.  Your visitor should submit his/her visa application well in advance of the proposed departure date. 

Visa Waiver Program (VWP)

Overview
The Visa Waiver Program (VWP) enables citizens of certain countries to travel to the United States for tourism or business without obtaining a visa. They must be travelling to the U.S. for business or tourism for a period of not more than 90 days, have a round trip ticket, fly on certain air carriers, and meet other requirements. The visa waiver program allows a foreign citizen to travel to a port-of-entry in the United States, such as an international airport, a seaport, or a land border crossing. At the port-of-entry, an officer of the Department of Homeland Security decides whether to allow the visitor to enter, and how long the visitor can stay.  Not all countries participate in the VWP. 

Which Are the Visa Waiver Program (VWP) Countries?
Currently, 27 countries participate in the Visa Waiver Program, as shown below:

Visa Waiver Program - Participating Countries
	Andorra
	Iceland
	Norway

	Australia
	Ireland
	Portugal

	Austria
	Italy
	San Marino

	Belgium
	Japan
	Singapore

	Brunei
	Liechtenstein
	Slovenia

	Denmark
	Luxembourg
	Spain

	Finland
	Monaco
	Sweden

	France
	the Netherlands
	Switzerland

	Germany
	New Zealand
	United Kingdom


What Does My Visitor Need to Enter the United States under the VWP? 

To enter the U.S. under the VWP, travelers must:

· Be a citizen of a Visa Waiver Program country listed above; 

· have a valid passport issued by the participating country that is valid for six months beyond the intended visit; 

have a machine-readable passport (MRP); 
· be seeking entry for 90 days or less, as a temporary visitor for business or pleasure. Your visitor will not be permitted to extend his/her visit or change to another visa category under the VWP; 

· if entering by air or sea, have a round-trip transportation ticket issued on a carrier that has signed an agreement with the U.S. government to participate in the VWP, and arrive in the United States aboard such a carrier; 

· hold a completed and signed Nonimmigrant Visa Waiver Arrival-Departure Record, Form I-94W, on which the visitor has waived the right of review or appeal of an immigration officer's determination about admissibility, or deportation. These forms are available from participating carriers, travel agents, and at land-border ports-of-entry; 

· have no visa ineligibility. This means that if your visitor has been refused a visa before, has a criminal record or is ineligible for a visa, he/she cannot travel on the Visa Waiver Program. He/she must apply for a visa to the U.S. 

What do I Need to Know about VWP & the Required Machine-Readable Passport?
The Patriot Act legislated that all Visa Waiver Program travelers must have a machine-readable passport. Depending on when VWP travelers’ passports were issued, other passport requirements will apply. Please refer to the  Visa Waiver Program Traveler Guide at http://www.cbp.gov/linkhandler/cgov/travel/id_visa/visitors_us/vwp/vwp_timeline.ctt/vwp_timeline.
pdf  for the specific requirements. 
As of October 26, 2004, if a visa waiver traveler does not have a machine-readable passport (MRP), then the traveler must present a U.S. visa at the port of entry to enter the U.S. This includes all categories of passports -- regular, diplomatic, and official, when the traveler is seeking to enter the U.S. for business or tourist purposes, for a maximum of 90 days.                 

What Is a Machine-Readable Passport?
A machine-readable passport has biographical data entered on the data page, according to international specifications. The size of the passport and photograph, and arrangement of data fields, especially the two lines of printed OCR-B machine readable data, meet the standards of the International Civil Aviation Organization, Doc 9303, Part 1 Machine Readable Passports. OCR-B means the type is Optical Character Reader, style B. Following is a data page example of a Machine-Readable Passport. 

PRIVATE "TYPE=PICT;ALT=Machine Readable Passport image"

Entering the U.S. - Port of Entry
Detailed information about admissions and entry to the U.S., under the Visa Waiver Program can be found by selecting “Admission to the U.S.” on the DHS, Customs & Border Protection website. 

Is there a Fee?
There is a small filing fee (currently $6 USD) for the Nonimmigrant Visa Waiver Arrival-Departure Record, Form I-94W. 

When Does a Citizen of a VWP Country Need to Apply for a Visa?
You must apply for a visa under the following circumstances, if you:

· Want to work or study in the United States; 

· have been refused a visa or admission to the U.S. before; 

· have a criminal record; or 

· are ineligible for a visa.

Do Canadian Citizens Need a Visa or MRP?
Citizens of Canada generally do not require a visa. While some people mistakenly believe Canada is part of the visa waiver program, the authorization for Canadian citizens to travel visa-free comes from other immigration laws. Additionally, the machine-readable passport requirement does not apply to Canadian citizens, because they are not part of the visa waiver program. Citizens of Canada traveling to the U.S. do not require a nonimmigrant visa, except for the purposes as described below.

· Foreign government officials (A), officials and employees of international organizations (G) and NATO officials, representatives and employees assigned to the U.S. as needed to facilitate their travel; 

· treaty traders (E-1); 

· treaty investors (E-2); 

· fiancée(s) (K-1); 

· children of fiancées (K-2); 

· U.S. citizen's foreign citizen spouse, who is traveling to the U.S. to complete the process of immigration (K-3); 

· children of a foreign citizen spouse (K-4) described above; 

· spouses of lawful permanent residents (V-1) traveling to the U.S. to reside here while they wait for the final completion of their immigration process. 

· children of spouses of lawful permanent residents (V-2) described above. 

Permanent residents (a.k.a. landed immigrants) of Canada must have a nonimmigrant visa unless the permanent resident is a national of a country that participates in the visa waiver program (VWP), meets the VWP requirements, and is seeking to enter the U.S. for 90 days or less under that program. 

Do Mexican Citizens Need a Visa or MRP?
Citizens and permanent residents of Mexico generally must have a nonimmigrant visa or Border Crossing Card (also known as a "Laser Visa"). The Border Crossing Card, Form DSP-150 is a biometric, machine readable, “Visitor B1-B2” visa/Border Crossing Card that may be used to enter the U.S. from within the Western Hemisphere. 

· The J-1 Visa  (typically used for Pre- and Post-Docs and other Visiting Researchers)


We in SAO HR are authorized to issue the DS-2019, Certificate of Eligibility, form to those in the following categories: Research Scholar, Short-term Scholar, and Specialist.  As participants in these program categories, research scholars engage in research, teaching, and lecturing with their American colleagues. The eligible participant shall not be a candidate for a tenure track position. Also, specialist and research scholar participants may not be in the United States in J-visa status for any part of the 12-month period preceding the start date of their programs, indicated on their Form DS-2019. The 12-month bar is waived if the participant is 1) present in the United States no more than six months, or 2) participating in the Short-Term Scholar category.

Incidental lectures or short-term consultations at other institutions are permitted with the approval of the responsible officer (your HRS) so long as they are directly related to the objectives of the participant's program, and do not delay its completion date. Please consult your HRS for details.

The maximum duration for the Research Scholar is 5 years; for the Short-term Scholar 6 months; and for the Specialist  one year.   

The initial admission of an exchange visitor, spouse and children may not exceed the period specified on Form DS-2019, plus a period of 30 days for the purpose of travel. The 30-day grace or travel status period is intended to be a period following the end of the exchange visitor’s program and is to be used for domestic travel and/or to prepare for and depart from the U.S., and for no other purpose. A spouse or child (J-2 visa holder) may not be admitted for longer than the principal exchange visitor (J-1 visa holder).


The Immigration and Nationality Act (INA) provides the exchange visitor (J) nonimmigrant visa category for persons who are approved to participate in exchange visitor programs in the United States. This means that before your visitor can apply at an American Embassy or Consulate for a J visa, (s)he must meet the requirements, and be accepted for one of our Exchange Visitor Program categories.  If the potential visitor is accepted as a participant in our exchange program, we will provide him/her with information and documents necessary to apply for the J visa to enter the United States.
Qualifying for an Exchange Visitor Visa
The Immigration and Nationality Act (INA) is very specific with regard to the requirements, which must be met by applicants to qualify for the exchange visitor (J) visa. The consular officer will determine whether your visitor qualifies for the visa. Applicants must demonstrate that they properly meet the requirements to be issued an exchange visitor visa, including the following: 

· That they plan to remain in the U.S. for a temporary, specific, limited period; 

· Evidence of funds to cover expenses in the United States; 

· Evidence of compelling social and economic ties abroad; and other binding ties which will insure their return abroad at the end of the visit. 

Applicants may apply for their visa as soon as they are prepared to do so. Exchange visitor visa applicants are encouraged to apply for their visa early to provide ample time for visa processing. Applicants for visas should generally apply at the American Embassy or Consulate with jurisdiction over their place of permanent residence. Although visa applicants may apply at any U.S. consular office abroad, it may be more difficult to qualify for the visa at an embassy which is outside the country of permanent residence. 

New 5 year rule for J-1 Exchange Visitor Research Scholars/Professors
The maximum length of program for J-1 exchange visitors in the Research Scholar and Professor category has been increased from three to five years. The five year maximum stay for a J-1 research scholar/professor is not counted in the aggregate. The five year “clock” begins with the start date on the DS-2019 form and this status remains available until the five year period elapses or the date the J-1 program is concluded, whichever is earlier.

Two-Year Participation Bar 
At the end of the J-1 research scholar/professor’s exchange visitor program, regardless of the length of the stay (7 months, 2 years, or 5 years), the exchange visitor becomes subject to a “two year bar on repeat participation as a J-1 research scholar of professor.” This means that when a research scholar/professor completes his or her J-1 program participation, regardless of the length, the J-1 research scholar/professor status is concluded and is not eligible for another stay as a J-1 research scholar/professor until two years have passed. 
This bar is different from the two year home country residence requirement (see below) and only applies if the individual wants to return to the U.S. in the J-1 research scholar/professor category. The two years can be spent in the U.S. in another J-1 category (i.e. short term scholar or specialist) or in another immigration status, e.g. H-1B, if eligible. 

The Two-Year Home Residency Requirement
The Federal Code that governs this is section 212(e).  Subjection to 212(e) is determined by the US Department of State (DOS), usually at the time the J-1 visitor applies for his/her first J-1 visa at a US embassy or consulate. Section 212(e) only applies to J-1 visitors and their spouses/dependent children.

Why is someone subject to section 212(e)? There are two criteria: government funding and field of study.

1) Those whose participation in the "J" Exchange Program is financed in whole or in part, directly or indirectly, by the home government, the government of the last country of legal permanent residence, the U.S. government, or an organization that has received governmental funding specifically for the purpose of international exchanges (ex: Fullbright program, USAID, etc.) are subject..
2) If the J-1 visitor's field of study appears on the DOS skills list, (s)he will be subject to section 212(e). The skills list is just that: a list of skills, by country, which are subject to 212(e). The skills included under a particular country are not determined by the US government, but by the J-1 visitor's home country government. This skills list may be found at::  http://exchanges.state.gov/education/jexchanges/participation/skills_list.pdf
· The H-1b Visa (typically used for Foreign Nationals SAO wishes to employ)


H-1b classification applies to persons in a specialty occupation that requires the theoretical and practical application of a body of highly specialized knowledge requiring completion of a specific course of higher education. This classification requires a labor attestation issued by the Secretary of Labor. 

In order to be considered as a nonimmigrant under the above classifications, we, as the employer, must file Form I-129, Petition for Nonimmigrant Worker, with the United States Citizenship and Immigration Services in the Department of Homeland Security (USCIS). Once approved, we will receive a Notice of Approval, Form I-797. It should be noted that the approval of a petition does not guarantee visa issuance to an applicant found to be ineligible under provisions of the Immigration and Nationality Act.

· The O-1 Visa (typically used for Foreign Nationals SAO wishes to employ, who are considered outstanding in their field)


O-1 classification applies to persons who have extraordinary ability in the sciences, arts, education, business, or athletics, or extraordinary achievements in the motion picture and television field.  O-1 petitions are prepared and filed by our immigration attorney, who will work with the potential employee to prepare the petition.  The potential employee will be asked to provide supporting evidence of his/her extraordinary ability or achievement. Please note: The USCIS standard for the O-1 category is very high. 

Length of Stay: The individual may remain in the U.S. for the duration of the “event’ (the USCIS states that an event could be a scientific project, conference, or academic year – an appointment term can also be considered an “event”). When filing the petition, the employer specifies the length of time requested for the employment. The first petition filed for the employee may be for any period up to three years. Following that, petitions may be filed for extensions of one year at a time. There is no maximum period of time for the total time spent in O-1 status. If the specified employment ends, then the individual's legal O-1 status also ends.

Unlike the H-1 status, there is no annual quota for the number of O-1 petitions that can be approved each year. 

It is also possible for an individual to apply for an O-1 visa even when he/she is subject to the two-year home country residency requirement resulting from a J-1 visa. 

· The TN-1 Visa (typically used for Canadian Nationals SAO wishesto employ)


TN-1 is the current designation for visas for Canadian citizens who intend to temporarily work in the United States. Both the intended activity and the applicant must qualify under Schedule 2 of the North American Free Trade Agreement (NAFTA). The TN-1 provides some major advantages over the H-1b. Although the TN-1 is granted for only one-year periods, the number of renewals permitted is currently unlimited. There are no forms required for issuance of a TN-1, and TN-1 is obtained at the border, in person, without having to submit the visa application by mail as with other visas.

In order to prove these requirements, the following items should be a part of every application package presented at the port of entry. In some cases, additional information specific to the applicant’s situation may be required.

· Filing fees of US$100. 

· A supporting letter written by an official of the applicant’s intended employer (your HRS will provide this). This letter should describe the nature of Petitioner’s business, the revenues generated or volume of trade, proof of the temporary need for employee with applicant’s qualifications, a job description, applicant’s professional qualifications, amount of remuneration, and the temporary nature of the job. 

· College transcripts, copy of degree 

· Canadian passport 

· Copies of any applicable licenses (i.e., lawyer, CPA, etc.), or in the alternative, an explanation of why no license is required to perform services in the intended state of employment. 

· Permanent Residency Status (a.k.a. “Green Card”)


While all of the above visas are “nonimmigrant” visas (the visitor has no intention to remain in the U.S.), petitioning for Permanent Residency status implies immigrant intent (the visitor wishes to remain in the U.S. indefinitely). In general, in order to be eligible to apply for an immigrant visa, a foreign citizen must be sponsored by a U.S. citizen relative(s) or by a prospective employer. Unlike most other immigrant categories, Immediate Relatives are not subject to numerical limits under immigration law. Major immigrant categories are: 

· Immediate Relatives 

· Special Immigrants 

· Family-sponsored 

· Employer-sponsored 

Additionally the Diversity Visa Program provides a certain number of permanent resident visas annually. These visas are drawn from countries with low rates of immigration to the U.S.  

Obviously, we would only be dealing with Employer-Sponsored petitions.  Permanent Residency petitions are prepared and filed by our immigration attorney, who will work with the potential employee to prepare the petition.  

APPROXIMATE TIME FRAME/COSTS 

ASSOCIATED WITH SPONSORSHIP OF A “GREEN CARD”

	Step
	Name
	Time Frame
	Filing Fees
	Legal 

Fees
	Other Non-Legal Fees

	1
	Labor Certification w/DOL
	9-12 months
	None
	$3000
	$1000 for ad

(approx.)

	2
	I-140 (Immigrant Petition for Alien Worker)
	6-8 months
	$195
	$1500 w/LC


	None

	OR
	Outstanding Researcher
	3-12 months
	
	$4500
	

	OR
	National Interest Waiver
	3-12 months
	
	$4500
	

	3
	I-485 Application to Register Permanent Residency or Adjust Status
	1-2 years
	$325 (14 years old +)

$225 (<14 years old)
	$2000
	$70 biometric service fee for > 14; no fee < 14


There are other incidental fees, such as a required $50 Overnight Mail retainer for the law firm, and $70 fingerprinting fees.  Please remember that filing fees are subject to change at any time – check with your HRS for updated information.  Time to adjudicate various petitions can vary widely – use the above as estimates only!

Coming to America - Getting A Visa








Types of Visas








You provide to visitor: ‘No-Fee Consultant’ Letter


Visitor submits: Consults local consulate to determine necessary documentation


Time frame: Time to obtain a consular appointment to obtain a visa will vary widely. Visa waiver participants will present documents at port-of-entry and receive determination there.








You submit: Completed ‘Sponsor Data Sheet for Non-Immigrant Visa Status’ with required documentation


Visitor submits: Completed ‘Visitor/Fellow/Student Visa Status Data Sheet’ with required documentation


Time frame: DS-2019 form can usually be issued within a few days of receipt in HR, and will be sent to the visitor.  Time to obtain a consular appointment to obtain a visa will vary widely.











You submit: Completed ‘Sponsor Data Sheet for Non-Immigrant Visa Status’ with required documentation, check request for filing fees


Visitor submits: Completed ‘Temporary Work Permitting Visa Status Data Sheet’ with required documentation


Time Frame: Under ordinary circumstances, you should allow 1-2 weeks petition preparation time in HR, and then 12-16 weeks adjudication time. (We’ve seen a lot of variance in these times, though!) If time is of the essence, the division can request premium processing.  The USCIS charges an extra $1000 fee for premium processing, but promises a decision within 15 business days.











You submit: Completed ‘Sponsor Data Sheet for Non-Immigrant Visa Status’ with required documentation, PO for legal fees, check request for filing fees


Visitor submits: Completed ‘Temporary Work Permitting Visa Status Data Sheet’ with required documentation


Time Frame: Under ordinary circumstances, you should allow 2-4 weeks petition preparation time with the attorney, and then 4-12 weeks adjudication time. (We’ve seen a lot of variance in these times, though!) If time is of the essence, the division can request premium processing.  The USCIS charges an extra $1000 fee for premium processing, but promises a decision within 15 business days.











You submit: Completed ‘Sponsor Data Sheet for Non-Immigrant Visa Status’ with required documentation, check request for filing fees


Visitor submits: Completed ‘Temporary Work Permitting Visa Status Data Sheet’ with required documentation


Time Frame: Visa is typically issued immediately, at the port of entry.











You submit: Completed ‘Sponsor Data Sheet for Permanent Resident Status’ with required documentation, PO for legal fees, check request for filing fees


Visitor submits: Documentation required by attorney


Time Frame: Depending upon the eligibility of the petitioner, entire process can take anywhere from 2-4 years
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